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BY MESSENGER SIMS
The Honorabl e Rodney slater oo b
Secretary . v a
U S. Departnent of Transportation SV
400 Seventh Street, SW Room 10200 — Ty
Washi ngt on, DC 20590 @ s
. TG
Dear M. Secretary: = ?i
Pl ease find enclosed a copy of the Joint Petition RequesEing =
Adoption of Rules of the Anerican Trucking Associations, Inc. and =

the ATA Internodal Conference.

The Petition asks FHWA to adopt regulations requiring parties
whi ch provide internmodal equipnent to notor carriers to ensure the
roadwort hi ness of the equiprment. The lack of roadworthy eguipnent
Is a serious concern anong internodal trucking conpanies and safety
I ssue for everyone.

Accordingly, we ask that the enclosed Petition be given
expedited consideration. W would appreciate your support on this

| nportant issue.
o / ya
Wt/ V8 e

Eugeng K. Pentimonti

Encl osure

2200 Mill Road « Alexandria, VA 22314-4677 « Telephone (703) 8384918 « FAX (703) 683-9752

»



BEFORE THE
DEPARTMENT OF TRANSPORTATION
FEDERAL H GHWAY ADMINISTRATION

FHWA Docket No. MC-97-
Federal Motor Carrier Safety Regul ations;
Responsibility for Roadworthiness of Equipnent
Used in Intermodal Transportation

JO NT PETITION REQUESTING ADOPTION OF RULES
REQUI RING PARTY TENDERI NG EQUI PMENT TO
BE USED IN | NTERMODAL TRANSPORTATION BE REQUI RED
TO ENSURE ROADWORTHINESS AND COWMPLI ANCE OF SUCH EQUI PMENT
WTH FMCSRs PRIOR TO TENDERI NG EQUI PMENT TO MOTOR CARRIER
submtted on behal f of
AVERI CAN  TRUCKI NG ASSOCI ATI ONS, I NC.

&
ATA | NTERMODAL CONFERENCE

The Anmerican Trucking Associations, I nc. and the ATA
Internodal Conference (collectively "Petitioners") submt the
following Joint Petition pursuant to part 389.31 of Title 49, Code
of Faderal Regul ations. Petitioners request that rxHwA adopt the
following rul egeauiring the party which tenders or interchanges
a trailar, container, <chassis, or other piece of notor carrier
equi prent for use on the public highways be responsible for
ensuring that the tendered or interchanged equi pment is roadworthy
and’ conmplies with all provisions of the Federal Mdtor Carrier
Safety Regul ations ("FMCSRs") .

Petitioners request that Title 49 of the Code of Federal

Regul ati ons be anended as follows. Additions are doubl e-underlined

and explanatory statenents follow each revised section:

Section 396.1 Scope. _
General --Every notor carrier (and for this oart anv
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:his part.

lanation: This amendnent requires parties which tender or
rchanga trailers or chassis to a notor carrier to observe the
ty regulations of this section. (Conformng anendnents to Part
may be necessary. 11

Section 396.7 Unsafe operations forbidden.

(a) General. A notor vehicle shall not be operated in
such a condition as to likely cause an accident or a
br eakdown of the vehicle.

(p) Intermodal. No person Shall tender or interchance a
traiTer, chassis, or container in violation of section
(a) to a notor carrier.

(c) No motor carrier shall certifv or otherwise gquarantee
to anv person tenderina or |ntercﬁanalnq anv trailer,
chassis, or container to a notor carrier that such
trailer, chassis, or container complies wWith this Part
unless the person tendering Or interchanaina the trailer
chassis, or contalner has orovided{ne notor carrier with
adeauate ecquipment, tine, and facilities to nmake a full
inspection and necessarv repairs to the trailer, chassis,
or container prior to the tendering Or interchange oOf the
trailer, chassis, or container.

{(d) Exemption. Any notor vehicle*.

anation: This amendnment broadens the prohibition against
e commercial notor vehicle operation to those parties which
omn or control equipnent tendered/interchanged to notor carriers.
it also forbids notor carriers to certify that equipnent
t endered/i nterchanged to themis roadworthy unless they have actual
knowledge gai ned through a full and adequate inspection.]

Section 396.9 Inspection of notor vehicles in operation.
(a) Per sonnel aut hori zed to perform
I nspections. Every special agent of the FHWA (as defined
in appendix B to this subchapter) is authorized to enter
upon and performinspections of notor carrier's vehicles
in operation ggg_ggx_%ﬁéLLgL==égg§gg; or container at an
internodal t erminal Ich 1s Intended to be tendered or

interchanged to a notor carrier for use on the hiahwavs.

(Zxplanation: This amendnent allows inspection of equipnent at an
inctermodal terminal besfore it is tendered/interchanged to a notor
carrier for highway use.]

Section 390.37 Violation and Penalty.
Any person who violates the rules set forth in this




subchaptar Or part 325 o sul ter A may b2 sublsc: o
ciwvil or criminal psnaltiss. When a 70ior zarriar nss
b2en tenderad 3 trailer chassis, or containar -—na- Aoes
no- meet the standarxds sst forth in Par:z 353 in violation
of saction 396.1 of this subchapter, ths motor carrier
cendered or interchnangad such a vehicle shall not ba
liaple for civil or c¢riminal ovenalties under this
subchapter
(Zxplanation: This amendnment provides that a notor carrier

tendered equi pnment in violation of section 396.1 shall not be held
liable for defects in such equipnent of which it is unaware and has
not had an opportunity to correct.]

as noted in nore detail herein, these Petitioners believe that
zhl2se new rules are necessary for effective and efficient
implementation oOf the FMCSRs. The proposed rules would avoid
unnecessary disruptions to the free flow of transportation, while

enhancing safety on the highways by reducing the nunber of unsafe

commerci al notor vehicl es.

| DENTI FI CATI ON OF PETI TI ONERS

The 2merican Trucking Associations, I nc. ("ATA") is the
national trade association of the trucking industry. Through its
s1 affiliated state trucking associations, located in every state
and the District of Colunbia, 15 affiliated conferences, and 4,500
direct menbers, ATA represents over 35,000 notor carriers of eey
type and class in the country. A growi ng nunber of ATA’s nenber
carriers either specialize in providing internodal transportation
or utilize such transportation when it provides the best neans
avail able for serving their custoners.

arence is the only organization

rn

The ATA Intsrmodal Con
axclusively pronoting and protecting the interests of th2

i nternodal truck operator on a national basis. The Conference’s




aztively 2ngagad N the hichway transporcation Of  inrarrmoda:
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2ight and non-trucking associates having an interest inpronoting
intarmodalism.

These Petitlioners have been active for many years in promoting
highway safety initiatives. ATA was a strong and early supporter
of initiatives such as the Mdtor Carrier Safety Assistance pProgram,
increased field inspections of commercial notor vehicles, the
Commercial Driver's License, and the radar detector ban. The ATA
Intarmodal Conference has worked for safer wvehicles wthin
i nt er nodal transportation. Most recently, the Conference
successfully worked for the passage of the |Internodal Saf e

Cont ai ner Transportation Amendnents Act of 1996 which will reduce

the nunber of overweight vehicles on the highways.

II. THE SECRETARY HAS JURI SDI CTI ON

The Secretary has anple authority under existing statutes to
i mpl enent  te proposed rules.

The Secretary's mandate is to, anong other things, prescribe
regulations to ensure that “"commercial notor vehicles" are
"mai nt ai ned, equi pped, |oaded, and operated safely.” 49 US. C §
31135(a). Accordingly, the Secretary has authority to regulate

both the vehicles and th2 persons owning and operating the

vahicles. The equipnent at issue here -- trailers, chassis,
~ontainers -- falls within the definition of "commercial notor
vehicle"- - "a self-propelled or towed vehicle used on the highways

in interstate commerce to transport property . . . .* 49 U S C §
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The Secretary also has jurisdiction over “"smplovers* and
"smployeas" as they are "engaged in a business affecting interstate
commerce that owns or |leases a commercial notor vehicle in
connection With that business” and "directly affects comerci al
nmotor vehicle safety in the course of enployment." 49 U.s.C. 55
31132(2) (A) and (3) (A. The railroads, ocean carriers, and pier
operators who own or control trailers and chassis affect safety by
tendering this equipnment to notor carriers, and thus fall under the
Secretary's jurisdiction.

These definitions in no way exclude equi pment  or
enpl oyers/ enpl oyees at termnals from FHWA’s jurisdiction. \Wile
trailers and chassis at a terminal are not "on the highways" -- see
the definition of “"commrercial notor vehicle® above -- such

aquipment IS clearly intended for and used on the highways, giving

THWA | urisdiction. FHWA already exercises jurisdiction over
occurrences not on the highway, but at termnals. For exanple, a
vehicle used within a termnal, but also on the highways, is

neverthel ess subject to the FMCSRs. Regulatory CGuidance for the
Federal Mdtor Carrier Safety Regul ations, 58 Fed. Reg. 60,745
(1993) . Further, the damage or destruction of a vehicle at a
terminal was a reportable accident wunder former Dart 394 -
Recording and Reporting of Accidents; in fact, an accident of

certain vehicles operated exclusivelv in the confines of a term nal

was still a reportable accident. See U.S. DOT Transportation

Safety Institute, Interpretations of ?art 394 at 7-32 and 7-33.
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t2rminals, the Secretary’'s jurisdiciion 1s over the sguipmens --
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Tinally, jurisdiction over highway equipnment at termnals is
antiraly consistent with and necessary to achieve the purpose of

tne law -- "promot [ing] the safe operation of commercial notor

vehicles. " 49 U.S.C. § 31131.

L1, MOTOR CARRI ERS HAVE RESPONSIBILITY AND LIABILITY BUuT NOT
OPPORTUNITY OR CAPABI LITY TO MAI NTAIN INTERMODAL EQUI PVENT

Current FHWA regulations place sole responsibility for the
roadwort hi ness of vehicles used in internodal transportation on the
notor carrier involved. The FHWA rules place no responsibility on
zha owner or ooerator of the vehicles that tenders the equipment to
-otor carriers for highway use for the roadworthiness of its
2zuizmant. 3ecause Motor carriers do not have the opportunity or
capability to maintain the roadworthiness of the vehicles, the
rasulc IS vehicles not in conpliance with the FMCSR’s and needl| ess
di sruption in the flow of freight.

Wiile rapid growmh in internodalism has yielded trenendous
2fficiencies in transportation, it has also resulted in this

anomal ous situation in which notor carriers are responsible for

2yuipment they do not control. The current regulations hold a
notor carrier responsible for the inspection, repair, and
maintenance of "all notor vehicles subject to its control." 49 CFR

s 335. 3. Yet this is an outnoded notion in this internodal age in

N
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The motor Carrier -- or nore precisely, the driver -- usually
does not have the ability or opportunicy to do a fy|| and adequate
insoaczion of each piece of internodal equiprment to ensure the
scuipment’s roadworthiness or conpliance with the FMCSRs when
accapting intermodal equipment at a port or railhead. The facility
and equipnment is under the control of the party tendering the
aguipment to the notor carrier

In nost cases the carrier' s driver has arrived at the yard
with instructions to pick up a particular contai ner and chassis or
trailer. The equipnent is owned or |eased by the railroad,
steanship line or other party tendering/interchanging it to the
motor carrier. If a safety defect in the equipnment is not
imedi ately obvious to the truck driver, he/she has neither the
time nor facilities to conduct a nore in-depth inspection. The
standard interchange agreenent adopted by nost equi prent providers,
~he Uniform internodal |nterchange and Facilities Access Agreenent
("UIIA"), specifically states that the "[p]roviaer makes no express
nor inplied warranty as to the fitness of the equipnent." See
Attachnment 1. Further, the typical equipnment provider addendum to
tna UIAA requires the driver to warrant that the equipnment is
"roadworthy." See Attachnent 2.

However, even if a defect is detected, thes driver is seldomin
a position to make or insist upon corrections. The driver's choice

i3 to take the equipnent as offered, spend the additional tine at

the point of interchange to have the equipnent repaired, or |eave




wnila many intarmodal vani

icioners have conpiled both statistical and anecdotal evidsncs
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from motor carriers testifying to the sesriousnesss and urgency of
tla problam of unroadworthy equipnent. A recent survey of
intarmodal drivers found that the roadworthiness of tendered
equipment IS one of their nost significant concerns. ATA
Intermodal Conference, 1996 Intermodal Term nal Survey at 14.

Carriers have related incidents involving tendered equipnent in

wnich:
o a trailer collapsed ("broke in half") during transit du2
to a faulty repair undetectable to a driver;
o tires separated froma trailer during transit because of
| oose lug nuts; and
o faulty brakes and defective | ocking mechanisms fastening

containers to chassis resulted in serious risks.

Attached to this Petition are two statenents from notor
carrisrs which testify to the real dilemua drivers fac2
uncder the current regulations. See Attachnments 3 and 4.

[ V. THE PARTY TENDERING THE EQUI PMENT TO A MOTOR CARRIER FOR
HIGHWAY USE SHOULD BE REQUI RED TO ENSURE THE EQUI PMENT' S
ROADABI LITY AND COVPLI ANCE WTH FMCSRs.

Petitioners request the FHWA to revise the FMCSRs so as to put
responsibility for ensuring the roadworthiness of all internoda
squipment prior to releasing the equipnment to a notor carrier for
hi ghway use. The adoption of the proposed rules would (1) require
cha oarty operating the internodal facility at which the 2qui pnent
:3 stored and interchanged to oerform inspactions and effect
repairs; and (2) provide the notor carriers wth a stronger

argument for refusing unsaf2 equipnent, thus achieving the purpose




0% Zha TUTIX: - - O X2ep unsais veahiclss 0II oI tha highways.
cnca th2 vahicle is on %72 ni.Chwav ,rha motor carrier assumas
ooth crimnal and civil 1liability for operating the equi pnent .

Wnile P=2titioners are not proposing to elimnate the notor

carrier' responsibility to conply with the FMCSRs, by inposing

[
(b

quirements on t he owners, | essees, or ot hers who

ender/int2rchange the internodal equi pnent to notor carriers, rHwa

cr

would be ina position to enforce the safety requirenents on the
2qui pment prior to its being put on the highway.

It should be the responsibility of the party tendering
intarmodal equipnment to a notor carrier for us2 on the highway to
ansure that the equipnent is both roadworthy and in conpliance with
all FMcsRs. The tendering party has both th2 opportunity and the
facilities to perfornthe inspection and needed repairs prior to
relesasing the equipnent to a nmotor carrier for highway use.

The proposed rules only recogni ze the common sense notion that
tha party which is in control of the equipnent prior to its hi ghway
use and which is in a position to adequately inspect and maintain
t he equi pnent shoyld be responsible for performng these functions.
A? the proposed rules are inplenented the result wll be better
mai ntai ned and safer vehicles on the highway. The rules would al so
contribute to a nor2 efficient transportation system that

racognizes the new realities of internodalism




respectiully

CONCLUSICN
Tor all ths above r2asons, thass DPstitionars
raguast that |he agency acts tw immadiatal y adoot the new rules
oroposad above.
Respectful ly submtted,
\/7 5
/c
Kennetn E. Sieg#l
AMERICAN TRUCKING ASSOC ATIONS, |NC
Deputy General Counsel -
2200 M1l Road
Vi la 22314-4677

Alexandria,

igzgfé/x. Péntimon
A | NTERMODAL CONFERENCE
22314- 4677

Pr esi dent
2200 M1l Road
Virginia

Al exandri a,

o)
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Developed By: Effective: February 1, 1956

T~

The Intermodal Interchange
Executive Committee

UNIFORM
INTERMODAL

INTERCHANGE
AND

FACILITIES ACCESS
AGREEMENT
(UIIA)

Administered By:

The Intermodal Association of North America
7501 Greenway Center Drive, Suite 720
Greenbelt, Maryland 20770-3514

Phone: (301) 474-8700
Fax: (301) 982-3414 or (301)982-4815

ATTACHMENT L
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a. Sguipment controlizd oy Provider shall
nava a valid FHWA inspaclion stickar
Provicar will rainspact and racaniily tha
Zguipmant, at Motor Carriar’'s ragquast, if
12 axisting inspacticn will 2xpire during
th2 Addandum fr22 iime garied of the
Motor Carrier’'s use

\Motor Carrier will reinspact and racarntily

2 Zquif { i tha exisuing inspaction

wxll expire price 1o the Noler Carrier's
he Equipment to tha Provicer.

c.  Motor Carrier will raturn th2 Equipmant
5 the Providar in tha sam2 condition,
reasonzhle Wazar and T2zr excenied.

(1) Inany disputes arising in connaction
with classification of Waar and Tear,
tha Associztion of Amarican Rail-
roads TOFC/COFC  Interchang2
Rulzs, Sactions 3. G, and F, shall
n2 :ha ceonlrolling document

a Al ths tm2 of [ntarcha \g 2, tha Parties
or thzir agants shall exacule an Equip-
meant Interchang2 Rece!p; which shall
describ2 tha Equipmant and any defacts
obs=N pla thereon at tha time of Intar-
changa. £ach Party shall b2 antitled to
maks nogauons upon such EIR concer-
ning the condition of the Equipmeant at

tha tima of Interchange.

b. ESach Party shall raceive 2 copy of th2
Equipment Intarchangs Recaipt al tha
time of Intarchanga.

Qsstrictions Uson Zguipment Us2

Adsant contrary Agraamant D2twe2n tha

Panias. Motor Carrier shail Ls2 N2 EQUiS-

mant cnly for the purposes fof whigh it was
intarchangad 2nd shall promciy r2iem o)
tha location atwhich it was r2zawvad.

A1)

n
)
)
1
)
]
)

= o3l 3izen, or Taestrovad Souinmant
4N L e [, g . - .
Vo 2 ayan 2 ZZuDmen 3 i1CSL,
> e -l -
sweien from, sadly camsz ed o}

by Motor Carn 2
i sattlemant shall ‘:e ‘ne
ining usable lifa as reflactad on
gquipmant ownar's or Providar's
>

{2) In the event Motor Carrier is com-
psllad to compensate Provider for
loss or damag= to Equipment cuz2 to
the acts of third parties, Providar wall
assign to MNotor Carrier Its ngndts
against such third party upon 72-
caiving payment in full from ictor
Carniar.

5. Damage 0 Equipment

(1) Motor Carrier shall pay to Provider
tha rzasonabl@ and customary costs
of th2 repair of damages done to
Zguipmant during Motor Camiar's
possession.

(2) Whara the reasonable and custom-
ary cost to repair exceeds th2 ca-
sual?/ loss valug as determin2d in
section (Il 5 a. (1) hereof, the Motor
Carnizr shall b2 obligated only {a¢
2 [2ssar sum.

Iras

(1) Repair of damage to tires dunng
Motor Carrier's possession is the
sol2 responsibility of Motor Carriar.

(2) Repair of tires unrelated to damage
occurring during Motor Camai's
possession is the sole rasponsidility
of the Providar.

4 Diszosal of Dunnags
dotor Carrier shall return Eguiomant

with all dunnage, bracing, contarminan's
214 danrs ramauyad 2nd the flonr swan:

3. WARRANTY

PROVIDER MAKES NO EXPRESS NOR
IMPLIED WARRANTY AS TO THE FIT-
NESS OF THE EQUIPMENT.




ADDENDTUM TO THE UNIFORM INTERMODAL
INTERCHANGE AND FACILITIES ACCESSAGREEMENT

This Addendum to0 the Uniform [ntermocal Interchange and Facilitiss Access Agrsement (UllA) is made and
entered into by and betwezn THE ATCHISON, TOPEKA, AND SANTA FE RAILWAY COMPANY, a
Delaware Corporation, and BURLINGTON NORTHERN RAILROAD COMPANY, a Delaware Corporation,
hersinafter collectively referred to as "BNSF", and the undsrsignad motor carrier, hersinafter referred 1o as "Motor
Carrier’".

L. NOTIFICATION AND FREE TIME

A. Free Time Commences
See [1l. DESTINATION STORAGE, A. free Time Commences.

B. Amount of Free Time
See I, DESTINATION STORAGE, B. Amount of Free Time

C. Weekends
Weekends are not considered fres

D. Holidavs
Holidays are not considered free

E. Unroad worthv Eauiumen t
Equipment is considered roadworthy when the Motor Carrier has executed the standard Interchange
Receipt and Inspection Report. In the event Motor Carrier and BNSF have signed a Checkpoint
Bypass Letter of Agreement, a BNSF Express Lane Pass will be executed in lieu of an Interchange
Receipt and Inspection Report. The parties shall be bound by the Terms and Conditions of the
Interchange Receipt and Inspection Report, as well as the notations made, or the Checkpoint Bypass
Letter of Agretment.

F. Interchange of Eauipment
BNSF and Motor Carrier may be subscribers to the TOFC/COFC Interchange Rules adopted by the
Association of American Railroads during part or al of the period this Addendum is in effect. In
that event, where provisions in this Addendum conflict with any of the said interchange Rules, the
provisions of this Addendum shall prevail over such Interchange Rules and shall govern the
relationship of the parties to this Addendum.

Motor Carrier shal be responsible for the safe and timely retun of trailers to BNSF or until
delivered to another rail carrier as specified in this Addendum, ordinary wear and tear excepted.
Motor Carrier agrees not to interchange trailers obtained from BNSF with third parties, other than

rail carriers.
Motor Carrier shall not interchange trailers, either loaded or empty, to another rail carrier when
removed from El Paso, Phoenix or any terminal in California. If this occurs, Motor Carrier will be

assessed a surcharge as set forth in Exhibit A to this Addendum.

Motor Carrier shall be responsible for the safe and timely return of containers and/or chassis to
BNSF origin terminal and shall not interchange containers and/or chassis to another rail carrier or

-1-

ATTACHMENT 2




Farruggio’s

1419 Radcliffe Street, Bristol, PA 19007 « (215) 788-5596 « FAX (215) 788-3088

March 13, 1997

Federa Highway Administration
Washington, D.C.

Dear Sir:

| am writing to express the supportof Farruggio’s Express, Inc. for putting the
responsibility for roadworthiness of intermodal equipment on the parties that provide it.

| am the President of Farruggio’s Express Inc.and have been involved in the trucking
business for twenty-five years. Drivers for our company pick up trailers and chassis from
many raityards and piers in Pennsyivania, New Jersey, Maryland, Delaware, New Y ork
and Virginia. Very often equipment tendered to our drivers at these terminals turns out
not to be fit for the road. Further, our drivers are not given areal opportunity to inspect
the equ*pment before it goes out on the road.

As an example of the problems we encounter, | have attached a copy of a citation one of

our drivers received gpproximately 50 miles from a terminal. A5 you will see, the officer
found four of ten brakes on the trailer were out of adjustment. However, it is virtually

impossible for four brakes to go bad after 50 miles unless they were already bad before the
trailer left tie yard.

The oniy solution to this problem isto put the responsibility for roadworthy equipment on
those who can provideit. Therefore, | strongly support the effort 10 change the rules to
make this possble.

Sincerely,

Nerdd Py

Samuel J. Farruggio
President '

SJFjs

ATTACHMENT 3




PENNSYLVANIA DEPARTMENT OF TRANSPORTATION RESCHRT NUMSEEA
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EMPIRE

£.0. Box 15235
Houston, Texas 77220-5235
(713) 872-7403

March 13, 1997

.Federal H ghway Administration
~400 Seventh Street, s.w.
Washi ngton, D.cC. 20580

To Whom It May Concern:

Here is a copy of a roadside inspection by a Texas Trooper. As
an Intermorlal carrier this is a prinme exanple of what our indus-

try is up against.

As the Safety Director for Enpire Truck Lines, Inc. and with
nore than 20 years experience in trucking industry, | am very
aware of the problens with equipnent that our drivers pick up
from steanship conpanies. Cur drivers try very hard to make sure
that the equi pment is roadworthy and safe. But without the tine
or tools tn do an adequate inspection, our drivers routinely
recei ve equipnent that is not roadworthy,

Then they get citations |like the one I've included, In this
case the Texas Trooper found that the chassis had slack adjuster
probl ens. These were existing problens with the equi pment not
easily detectable by the driver. The problens certainly didn't
occur on tre road since the driver was only 90 miles from the
term nal when the inspection was done. This is just one of many
cases in which we were responsible for problens wth sonebody

el se's equi pnent.

Somet hing has got to be done to make steanshi p-conpanies
accountable for their equipnent instead of pushing it back at
trucki ng companies who are trying to operate as safely as
possi bl e. Thank You

Si ncerely

Thorn Box
Director of Safety

ATTACHMENT 4
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